Case 1;06-cv-01303-RCL Document 12-19 Filed 10/03/2006 Page 1 of 4 



ATTACHMENT 16 



Case 1;06-cv-01303-RCL Document 12-19 Filed 10/03/2006 Page 2 of 4 




Seneca Oration of Dndians 
DEPARTMENT of JUSTICE 

P.O. Box 231, Seneca Nation • Salamanca, New York 14770 
(716)945-1790 • Fax (716) 945-6869 (no. Wrir'f;^ 



November 22, 2005 



VIA ELECTRONIC MAIL 

Ms. Jessica Centeno 

JAMS 

280 Park Avenue 

Floor 28 West Building 

New York, NY 1 00 1 7 

Re: Response to Arbitration Demand ofLECG, LLC 
Dear Ms. Centeno: 

The Seneca Nation of Indians ("Nation") is in receipt of a Demand fnr ArhJtraf a . j 
October 27, 2005 that has been filed with JAMS by LECG LLC cTrcc^ Arbitration dated 
against the Nation for a certain sum allegedly owed ^ ^ "''""^ '° ' ^'^"" 

Please be advised that the Nation is a sovereign nation organized in accordance with it, 
Const,tut,or,ofl848.asamended,andrecognizedassuchby,heUniLstatesp sui^^^^^^^^^^ 
federallaw.' As a result the Nation possesses inherent attributes associated with th s ovS 
^atus, mcludmg but not limited to, immunity from unconsented lawsuits or arbitration proceeZs 
that may anse m any forum. The Nation opposes any action by JAMS or LECG to conducUhe 
requested arbitration proceeding on the grounds that the Nation has not expres W w^ved its 
sovereign immunity to allow such an arbitration proceeding to take place. 

The relevant law for determining whether the Nation is subject to an arbitration proceeding 
IS Nation law. Nation courts have ruled repeatedly that the Nation and its subdivisLns possess 



See e.g. Treaty Between the United States of America and the Six Nat innc „f tk» u j 
11,1 794, 7 .Stat. 44; Banner v United S,.,e., 238 F.3d I 348 (Fed Cir 200 , f"The SN H^^<i<^™saunee, Nov. 

tribewhopresen,Iyresideontwcsepara.ela;dparcels.'l;,nLnEn ti sRlLdasE .i^^^^^^^^^^^ 
the United States Bureau of Indian Affairs, 68 Fed. Reg 234, p. 68 (Def 20 3) ' ""' '"^'"-^ '^°" 
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^eign i..u„it.^ Such i.^nil, ..ains intac. unless e.p.ss, waived ,y the Nation 

counhLttirtT.rerd?.dstrbS^^^ 

subjecttoanunconsentedlawsuhorarblt pt Ld^^^^^^^^^ 

tribe Is subject to suit only where Confess h™^^^^^^^^^ 

immunity- Such immunity will berecop^XthtrH '"!' °' *' '*= ''^ ^^'^^d its 

tribal activities occu^cd" o'r wheS^e" he'aSti'eng^^^^^^^^^ based on where the 

commercial"^ In sum, the Court has a drawn a "hS r ^ "" ^™ governmental or 

immunity, requiring that any waiver by ConEr^s be exnf Z" '"'' '"^''"^ '° '*^' ^°vereign 
relinquishment of immunity to be ''clear:° ^ '"^ "unequivocally- and any volunt^ 

theNati^^ttitiftattre^^^^^^^^ 

proceeding to occur. It has not done so °^"'"'^ "^""""^ '° ^"°w such a 

Mulhn")andLECGdatedNovember29,2004%a aVrSvS sadttteT^' '-'-'^•^"^^^^^ 
by reference "LECG's standard commercial terrns'^hMi incnH ^'''"''"''"'°"T^™'^^ 



5e««c<3 G™«g Corpo™//o„. « al., CA No 0919-02 fCattZ,.??-;- "^ ? P™'""°" ''gainst lawsuit."); Coop^, / 
settled .hanhe Seneca Na.onof,„dia„sisasZ!'gVa?dtS„IVrs:i^^^^^^ 

awaive.:nheNa:^^^j.::-:^t;:^~^— sCou«Civ„P™^^^ 

^ /./o.a rw*.o,0«.W. V. Man.fac,ur>., TecMo,ies. Inc.. 523 U.S. 751, 754 (,998). 

' W.al 754-755. 

Sania Clara Pueblo v. Marlinez, 436 U.S. 49, 58 (1978). 
^^^^^^ ' 0«..„„. r« Co„™.,o„ V. CUUen Ban, ro,a.a,onr, Tribe of OUaHo.a, 498 U.S. 505, 509 
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On November 1 3, 2004, the Nation retained Sheppard Mullin as its IndenenH.n, r 
review the financial transactions involving its Cla.'^^m „^ '.'"" ^ "'^.'"''^fndent Counsel to 

authorizinglegislative resolution, theNrtirLlnauhLirs^^^^^^^^^^^^^^ 

auditors" or "consultants" that it was authorized to retain. ^ " "^ ^°''^""<= 

Accordingly, to the extent that the November 29, 2004 letter aBrepm^nt „, ™,- j 

theNation to thedispute resolution provisions contained Zen She^^^^^^ 

any contractual arbitration provisions in that letter on behalf of 2 m^?- , acceptance of 

andofno force andefTect. Moreover,becausrinCu2l„^^^^^^^^ 

and approve the terms of Sheppard MuUin's agreement whrLl^^rr!rv,.,°'i''''°" '° '"^'"^ 

agreement constitutes a "clear waiver of the E~rdgTimlrty "''' '^ "'" "^' ^^^^ 

.It is thus the Nation's view that, as a matter ofboth Nation and Federallaw iamq • -.u 
authority to conduct an arbitration proceeding involving the Nato ' ^ " ""'^°''' 




''Robert Odawi Porter 
Senior Policy Advisor and Counsel 
attachment 

cc: LECG, Inc. 
President 
Treasurer 
Council 



5.. Resolution of ,he Council of the Seneca Nation of Indians, Nov. 13, 2004 (attached). 

arising under the contract be resolved by bVndtTarbtrntal" V ,''''"''"'' '*"'"'"' '^'^i^^'"' disputes- 

accordance with applicable law in any court ha n^S^^^^ 'Z'' '7^"""" "'>'"^'"' "- 

a federal or state court forum. Natfon law, howUer ha no defined I 1 f °'""°^1'* ''™™'°" ^''^ 
arbitration clause may constitute a waiver of the Nation's oveegnllir'' " *'''" ' "''""'""'' 



